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Disclaimer

 The material presented is designed and 
intended for general informational purposes 
only.

 It is not intended and it should not be 
construed or relied upon as legal advice.

 For specific information on recent 
developments, particular factual situations or 
the effect of a particular law, the opinion of 
qualified legal counsel should be sought.

 Consult with your own legal counsel before 
taking action or making changes.
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• FLSA
• Child Labor
• Minimum Wage
• Overtime
• Pay for hrs worked
• Recordkeeping
• Misclassifications
• Exempt/Non-Exempt
• Employee/Independent

Contractor
• Meal and break periods
• Payroll practices

• FMLA
• IRCA (I-9s)
• Garnishments
• Davis-Bacon Wages
• H1-B Wages
• ETC…
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1. Complaint made by a worker

2. Competitor complaints

3. Re-inspection following a previous 
violation

4. Targeted industry checks
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A. Ask Why or guess why –
whether in front of the 
investigator or when s/he’s gone

B. Ask or guess about who complained –
whether in front of the investigator or 
when s/he’s gone

C. Talk about, or Retaliate against, 
presumed complainer(s)

D. Obstruct or Lie –
to the investigator or ask others to do so
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A. Confirm Credentials

B. Cooperate Courteously, 
-- But don’t be a push-over
-- Involve professionals: Attorneys, 
Accountants
-- When pushing back/challenging/questioning, 
do so gently

C. Provide Reasonable Assistance
-- Don’t offer more than asked
-- Negotiate politely against what seems 
unreasonable

D. Present Organized Records
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FLSA 

§ 211(a) Collection of data (a) Investigations and 
inspections The Administrator or his designated 
representatives may investigate and gather data 
regarding the wages, hours, and other conditions and 
practices of employment in any industry subject to this 
chapter, and may enter and inspect such places and 
such records (and make such transcriptions thereof), 
question such employees, and investigate such facts, 
conditions, practices, or matters as he may deem 
necessary or appropriate to determine whether any 
person has violated any provision of this chapter, or 
which may aid in the enforcement of the provisions of 
this chapter. 
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FLSA 

§ 211(c) Every employer subject to any provision 
of this chapter or of any order issued under this 
chapter shall make, keep, and preserve such 
records of the persons employed by him and of the 
wages, hours, and other conditions and practices 
of employment maintained by him, and shall 
preserve such records for such periods of time, 
and shall make such reports therefrom to the 
Administrator as he shall prescribe by regulation or 
order as necessary or appropriate for the 
enforcement of the provisions of this chapter or 
the regulations or orders thereunder.
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A. Require a Subpoena  Refuse entry or 
cooperation without a subpoena

B. Delay  Reschedule for a more convenient 
time, time to get to attorney, or ask for more 
time to respond (base on business reasons)

C. Go Forward as Asked  Let them in; go 
ahead with their requests and deadlines 
without question or delay
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 Company Information
 Revenues and proof of Interstate Commerce
 Legal structure & Owners
 Government Contracts
 Policies and CBAs

 Employee Information
 Employee Lists with phone & address
 Timekeeping records
 P/R records
 Employee Files (e.g., FMLA files)

 Position Information
◦ Job descriptions
◦ Exempt/Non-Exempt designations
◦ Independent Contractor lists and contracts
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Once DOL starts an investigation under 
one law, anything they see or hear that 
gets into another law DOL enforces can 
be fair game—and the investigation 
can be expanded discretionarily. 
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 At your business

 With Employer representatives

 Discussion Points
◦ Purpose of Investigation

◦ General Scope of Investigation

◦ Initial Expectations and Process

◦ Cover std questions

◦ Gather documents

◦ Tour Facility

◦ May interview workers
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WHD

 Establish 
applicability of 
law(s)

 Interview 
workers w/o 
interference from 
Employer

Employers

 Maintain secrecy 
of business info

 Maintain worker 
privacy
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 Purpose
 Test employer’s records and statements
 Look for possible violations of law
 Test exempt designations
 Test pay and pay methods

 Attendees
 Employer rep can attend interviews of supervisors and 

managers
 Employer rep cannot attend non-sup/non-mgr

interviews

 Format Options for Interviews
 In person
 By phone
 By written questionnaire
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 Compliance with federal law & state law 
(Memorandum of Understanding with IWD)

 Exempt Classifications (e.g., misclassified job, 
improper pay-docking)

 Independent Contractors who are really 
employees

 Pay Violations for Non-Exempts (e.g., min. wage, 
comp time, travel time, training time, breaks/meals, intern 
pay, tips)

 OT Calculation Errors (e.g., bonuses, gifts, non-
working time)

 Garnishment errors
 Records & Poster Violations
 Retaliation
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 Review findings

 Give guidance/education

 Recommend/Require corrective actions

 Seek payment & voluntary compliance 
agreement
 Refuse to comply 

 Defer agreement  

 Agree on the spot

 Payments usually include
releases
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 Wages due (including overtime)

 Liquidated damages

 Injunction

 Civil Penalties

 Criminal Penalties
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 Rare
◦ Initiative to increase FMLA investigations a few years ago 

was abandoned
◦ Usually handled via phone
◦ FMLA investigations usually cover one employee’s specific 

situation, so complainant’s identity can’t be protected
◦ Employee lawsuits are more likely than WHD 

investigations 

 Common Violations
◦ Refusing to offer/provide/authorize FMLA leave
◦ Discouraging use of FMLA
◦ Manipulating work hours to avoid use of FMLA
◦ Using FMLA requests as negative factors in employment 

decisions (hiring, promotion, discipline)
◦ Counting time on light duty as FMLA
◦ Not keeping FMLA (medical) records separate from 

regular personnel files
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Tips for Surviving an FMLA Investigation
 Have an up-to-date Policy (last regulatory 

changes were effective 3/2015)
 Use the most current FMLA forms 7/2018

https://www.dol.gov/whd/fmla/2013rule/militaryForms.htm

 Post the most recent Poster (4/2016)
 Separate FMLA documents from personnel files 

(requests, med certs, FFD certs, doctor’s notes)
 Check your handling of “key employees”
 Check your handling and accounting of 

Intermittent leaves
 Check you handling of certifications
 Train managers
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Thank you!

Jill Jensen-Welch
Michael Staebell

jjensen@dickinsonlaw.com
mstaebell@dickinsonlaw.com

515-244-2600


