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Business Reasons to Investigate

 Reduce risk of current/future litigation

 Reduce exposure if litigation occurs

 Employee morale/productivity

 Customer service
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Legal Reasons to Investigate

 Anti-discrimination and civil rights laws
 Anti-retaliation and whistleblower laws
 Common law tort theories
 Drug-free workplace laws
 OSHA and state workplace safety laws
 FLSA and state wage-and-hour laws
 Local ordinances
 Contractual obligations
 Potential defense to liability
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The Complaint
Companies often receive complaints in the following situations:

• At the employee’s exit interview

• After a reorganization or other major change

• After receiving training (no good deed goes unpunished)

• New job or new supervisor

• Personal factors not associated with the workplace

• Performance reviews
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The Pyramid of Bad Behavior™

Unlawful 
behavior

Violation of internal 
policy or procedure

Inappropriate, immature, 
unprofessional behavior or bad 

management style
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Laying the Foundation

 Maintain culture that encourages reporting

 Assess intake procedures

 Take all complaints seriously

 Respond quickly

 Use common sense

 Is there a simple solution?
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Conducting Successful Workplace Investigations
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Stage 1: Intake
Involves:
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Stage 1: Intake
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Stage 1: Intake
It is not always necessary to conduct a full-blown investigation
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Stage 1: Intake
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Stage 1: Intake
Immediate remedial measures?
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Stage 1: Investigator Qualities

 Ability to listen well
 Ability to be objective and not reach conclusions before all information is 

collected
 Ability to make witnesses feel more comfortable
 Sensitivity to the witnesses’ discomfort
 Good analytical skills
 Well versed in company and legal policies
 Ability to anticipate future legal or business issues
 Writing skills (depending on type of investigation)
 Ability to testify persuasively if necessary, including past experience 

depending on allegations
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Stage 2: Planning
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Stage 3: Interviews and Documents - Objectivity
Ways in which objectivity becomes an issue:
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Stage 3: Interviews and Documents - Initial Issues

Best practices for documenting the interview:

Don’t lose the documentation
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Stage 3: Interviews and Documents –
Interview Order and Number

Complainant, 
Obvious, Accused, 
Witnesses, Repeat
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Stage 3: Interviews and Documents -
Beginning the Interviews

Starting 
Points
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Stage 3: Interviews and Documents -
Create Comfort

General tips for 
making employee 
feel comfortable:
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Stage 3: Interviews and Documents -
Techniques

Interview Techniques
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Stage 3: Interviews and Documents -
Questions

General 
tips for 
interview:
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Stage 3: Interviews and Documents -
Questions 
General tips for interview:
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Stage 3: Interviews and Documents - Notes
When taking notes during an interview: 
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Stage 3: Interviews and Documents -
Additional Tips
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Stage 3: Interviews and Documents -
Complainant Interview

Interview with the complainant: confidentiality
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Stage 3: Interviews and Documents -
Complainant Interview

Interview with the complainant: opportunity to follow up
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Stage 3: Interviews and Documents -
Complainant Interview

Interview with the complainant: retaliation
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Stage 3: Interviews and Documents -
Complainant Interview

Desired 
outcome
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Stage 3: Interviews and Documents -
Complainant Interview
Additional 

tips for 
creating 
comfort
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Stage 3: Interviews and Documents -
Accused Interview

Opportunity to present their side of the story
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Stage 3: Interviews and Documents
- Accused Interview

Do not 
accuse
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Stage 3: Interviews and Documents
- Accused Interview

Full 
cooperation
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Stage 3: Interviews and Documents
- Accused Interview

Complainant’s 
motive
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Stage 3: Interviews and Documents –
Accused Interview

After the interview
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Stage 3: Interviews and Documents –
Other Witnesses

The Process
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Stage 3: Interviews and Documents –
Other Witnesses

Narrow 
scope of 

investigation



Workplace Investigations

Ogletree Deakins 13

www.ogletree.com

Stage 3: Interviews and Document s –
Other Witnesses

First-hand 
knowledge
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Stage 3: Interviews and Documents –
Special Witnesses

Unique 
considerations
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Stage 3: Interviews and Documents
- Additional Work

Visiting the workplace/site of incident when key to the investigation
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Stage 4: Analysis and Conclusions

Common mistakes:
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Stage 4: Analysis and Conclusions
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Stage 4: Analysis
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Stage 4: Analysis: Motive
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Stage 4: Be and Stay Objective
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Stage 5: Report the Findings
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Stage 5: Report the Findings

Investigation 
Summary
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Stage 5: Report the Findings
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Stage 5: Report the Findings

How should the report be organized?
 Background and questions to be answered (scope)
 Include documents that will help decision maker/3rd      

party understand how evidence was analyzed and how 
conclusion was reached 

 Analysis (including credibility determinations) and 
conclusion/finding 

 Summary of facts (narrative or witness summary), 
information about disputed and undisputed facts 
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Stage 6: Remedial Measures
Corrective Action
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Stage 6: Remedial Measures
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Stage 6: Remedial Measures
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Stage 6: Remedial Measures
Compensating the victim
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Stage 7: Recordkeeping
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Stage 8: Close-out

Most common mistakes:
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Stage 8: Close-out, Follow-up, and 
Getting Back on Track

Follow-up:

www.ogletree.com

Stage 8: Close-out, Follow-up, and 
Getting Back on Track
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Stage 8: Close-out, Follow-up, and 
Getting Back on Track

Examples of retaliation:
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Stage 8: Close-out, Follow-up, and 
Getting Back on Track
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20 Investigation Rules
1. Develop effective complaint mechanisms
2. Take all complaints seriously
3. Take temporary actions if needed
4. Decide on investigator
5. Plan investigation order, witnesses, questions
6. Ask questions twice –general, specific
7. Utilize funnel technique
8. Remain objective or find someone else
9. Avoid jumping to a conclusion too soon
10. Consistent introduction and conclusion
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20 Investigations Rules (cont.)
11. Speak to all witnesses identified
12. Consider interviewing outsiders
13. Have and remind witnesses of retaliation policy
14. Take notes 
15. Make a decision/recommendation
16. Tell key people of the result
17. Document conclusion
18. Avoid legal conclusions – “harassment”
19. Follow-up after implementation, especially with the victim
20. Look for process improvement opportunities
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FAQ’s
1. What if someone refuses to participate?
2. How can we avoid using conclusory terms like “harassment” and 

“discrimination?”
3. How do we address a witness who is being untruthful?
4. What if someone admits they were not truthful?
5. What if a witness (or the accused) wants an attorney present?
6. When do we suspend an employee as part of the investigation? Paid or unpaid?
7. Do we like to see witnesses, including the complainant, prepare their own 

statement? Risks?
8. Should you accept documents provided by a witness? What if the documents are 

contradictory to your findings?
9. Does it matter if we use typed or handwritten notes? 
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Thank You!

Andy Tanick
Shareholder

Ogletree Deakins
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